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OPINION
|. Background

In 1983, Drew E. Haskins, Jr., and histwo sons, the appellant, Drew E. Haskins 111, and the
appellee, Joseph M. Haskins, formed a partnership designated Dayton Pike Plaza Associates (“the
Plaza partnership”) to lease property in Tennessee. Later, in 1986, the three formed a second
partnership designated the Capital Devel opers Partnership ("Capital Developers®) for the purpose
of leasing a building in Catoosa County, Georgia, to Capital Bank. Each of the partners held an
egual one-third interest in both partnerships. Drew E. Haskins |1l was elected and designated
managing partner of Capital Developers.

In April of 1996, Drew E. Haskins, Jr. died, and on April 18, 1996, Joseph M. Haskinswas
appointed executor of the Estate of Drew E. Haskins, Jr. (“the Estate”). The Capital Developers
partnership agreement provided as follows in the event of a partner’ s death:

The Partnership shall not be dissolved by the death of apartner. The
remaining Partners shall have the right to continue the Partnership
business under its present name following the death of a Partner,
provided they elect to purchase the interest of the deceased Partner
and make payments specified in Paragraphs 20 and 21. The election
to purchase the interest of a deceased Partner shall be exercised by
written notice delivered within three (3) months after the effective
date of the appointment of a personal representative on behalf of a
deceased Partner. The notice may be delivered in person or may be
mailed by registered or certified mail to the personal representative
of the deceased Partner.

It isundisputed that, although the surviving partners did not el ect to purchase the interest of
Drew E. Haskins, Jr. after his death, they treated both partnerships as ongoing after that time.

In March of 2000, Joseph M. Haskins, individually and as executor of the Estate, filed a
complaintinthe Hamilton County Chancery Court against hisbrother, Drew E. Haskins| |1, alleging
that the latter had breached his fiduciary duties by paying himself unreasonable management fees
from Capital Devel opersand from the Plaza partnership. The complaint sought an accounting with
regard to both partnerships, requested that Drew E. Haskins Il be required to account for
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management fees, demanded the expulsion of Drew E. Haskins |11 from Capital Developers, and
requested that the Court dissolve the Plaza partnership.

In hisanswer and counterclaim to this complaint, Drew E. Haskins |11 denied that any of the
management fees he received were unreasonable or improper, denied all alegations of wrongful
conduct, and deni ed the necessity of ajudicial dissolution. Thecounterclaim contained three counts.
Count one noted that because no partner el ected to purchase the shares of Drew E. Haskins, Jr., as
required under the Capital Devel opers partnership agreement, that partnership should have ended
three months after Joseph M. Haskins' appointment as personal representative of the Estate. Count
one further asserted that because Joseph M. Haskins failed to elect to purchase the shares of his
father, that Joseph M. Haskins as holder of one-third of the interest in Capital Developers
Partnership, did not maintain the necessary two-thirdsinterest to expel Drew E. Haskins|I1; and that
Joseph M. Haskins breached his fiduciary duty by attempting to expel Drew E. Haskins 111 from
Capital Developers. Finaly, count one requested the court to dissolve Capital Developers and to
determine the rights and interests of the parties in the assets of that entity. Count two of the
counterclaim asserted that the payment of management fees for Capital Devel opers and the Plaza
partnership was expressly recognized by the partners, that such fees were at or below fair market
value for such services, and that the appellee should not be alowed to unjustly benefit by avoiding
the payment of reasonable management fees. Count three of the counterclaim asserted that, pursuant
to the partnership agreements, the appellant was entitled to indemnification and reimbursement for
al costs, expenses, and fees, including attorney’ s fees, related to this litigation.

In August of 2000, Joseph M. Haskins elected himself manager of Capital Developers,
believing that he carried atwo-thirds vote based upon hisown one-third share, plusaone-third share
he claimed as executor of hisfather’s estate. Contrary to the partnership agreement, there was no
notification of ameeting of partnersasto thisaction of the appellant, and no such meeting was held.

The case was tried without a jury in November of 2002. Upon finding that the surviving
partners did not elect to purchase the interest of the Estate, the trial court ruled: 1) Capital
Developerswas dissolved as amatter of law asof July 18, 1996, three months after the date Joseph
M. Haskinswas appointed personal representative of the Estate; 2) therewasto bean accounting and
payout of appropriate partnership propertiesin proportionsalowed under the partnership agreement
as of July 18, 1996; 3) the management fees received by Drew E. Haskins 111 were reasonable and
equitable; 4) that the Plaza partnership be dissolved effective November 6, 2002; 5) that the parties
prepare and exchange accountings for the partnerships on or before January 6, 2003; 6) and the
request of Drew E. Haskins|I1 for attorney’ sfeesbe denied. After entry of thisorder, thetrial court
entered an additional order referring the case to the clerk and master for a determination as to the
manner in which the two partnerships should be sold and as to the appropriate distribution of the net
proceeds from the sale of Capital Developers. Thetrial court further directed that Drew E. Haskins
111, Joseph M. Haskins, and the Estate should each receive one-third of the net sale proceeds of the
Plaza partnership.



Pursuant to aruling of the clerk and master, the partnership properties were sold at private
auction on July 8, 2003, and Drew E. Haskins 11 was the successful bidder as to both partnerships.
Although closing was scheduled for September 24, 2003, prior to that date, Joseph M. Haskinsfiled
amotion to set aside the sale based in part upon allegations that Drew E. Haskins |11 had failed to
closethe sale within areasonable period of time. Thismotion was granted by order of the clerk and
master; however, the clerk and master’ sorder wasreversed by order of thetrial court which decreed
that closing take place within thirty days of the date the latter order became final. Drew E. Haskins
I’ srequest for attorney’ s fees incurred opposing the motion to void the sale was denied.

The re-scheduled closing was held on June 1, 2004, and the proceeds from the sale of the
partnerships were paid into the office of the clerk and master as ordered.

Pursuant to request of the parties and by memorandum opinion and order entered June 21,
2005, thetrial court held that the Estate’ sinterest in Capital Devel opers should be determined as of
July 18, 1996, and that the Estate was entitled to receive the value of aone-third interest in Capital
Deveopersasof July 18, 1996, plusinterest in the amount of ten percent per annum. Thetrial court
further ruled that Drew E. Haskins |1l and Joseph M. Haskins were entitled to split equally the
remaining balance of the proceeds attributable to Capital Developers. After entry of this order,
motionswere filed requesting that thetrial court address, inter alia, remaining issues of whether, in
2003 and 2004, Joseph M. Haskins improperly paid himself $25,500" as fees for the management
of Capital Developers from August of 2000 through November of 2002 and of the propriety of
Joseph M. Haskins' negotiation and execution of an amended | ease between Capital Developersand
Capital Bank after Joseph M. Haskins elected himself managing partner of Capital Developersin
August of 2000. Drew E. Haskins |11 also requested that thetrial court address his objection to the
award of interest to the Estate beyond June 1, 2004, the date of the closing of the partnership
properties. All of theseissues weretried in October of 2005, and on November 14, 2005, thetrial
court entered its final order which provided in pertinent part as follows:

The management fee for the management of Capital Developersin
the amount of $25,500.00 paid to [Joseph M. Hasking] isdisallowed
and shall be reimbursed by [Joseph M. Haskins] to Capita
Developers; however, [Joseph M. Hasking] is not required to pay
interest on management fees taken;

The rental amount as provided in the lease between Capital
Developers and Capital Bank is approved as a new lease was
negotiated and entered into between the parties and there was no
evidence presented that the new rental amount was not reasonable.

1The record indicates that Joseph M. Haskins paid himself management fees in the amount of $21,750 in
December of 2003 and additional management fees in the amount of $3,750 in 2004.
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Thefinal order further provided that the Estate be paid for its sharein Capital Developersas
of July 18, 1996, plusten percent interest from that date until disbursal of the fundsby the clerk and
master.

Il.lssues
The following issues are presented for our review:

1) Whether thetrial court erred infailing to order that Joseph M. Haskins pay interest on the
$25,500 Capital Devel opers management fees that he was required to reimburse.

2) Whether thetrial court erred in holding that the Estate should haveitsinterest in Capital
Developers determined as of July 1996 rather than at final distribution.

3) Whether thetrial court erred in approving the new |ease between Capital Developers and
Capital Bank which was executed by Joseph M. Haskins when he assumed control of Capital
Developersin August of 2000.

4) Whether thetrial court erred in awarding the Estate interest after the date the funds from
the sale of Capital Developers were paid into the office of the clerk and master.

5)Whether thetrial court erred infailingto award Drew E. Haskins|11 attorney’ sfees, costs,
and expenses incurred by him with respect to Capital Devel opers and the Plaza partnership.

[11. Standard of Review

In a non-jury case such as this one, we review the record de novo with a presumption of
correctness as to the trial court’ s determination of facts, and we must honor those findings unless
thereisevidencewhich preponderatestothecontrary. Tenn. R. App. P. 13(d); Union Carbide Corp.
v. Huddleston, 854 S.W.2d 87, 91 (Tenn. 1993). When atrial court has seen and heard witnesses,
especially where issues of credibility and weight of ora testimony are involved, considerable
deferencemust beaccorded tothetrial court’ sfactud findings. Sealsv. England/Corsair Upholstery
Mfg. Co., 984 SW.2d 912, 915 (Tenn. 1999). Thetrial court’s conclusions of law are accorded no
presumption of correctness. Campbell v. Florida Seel Corp., 919 SW.2d 26, 35 (Tenn. 1996);
Presley v. Bennett, 860 S\W.2d 857, 859 (Tenn. 1993).

V. Prggudgment I nterest on Reimbursed Management Fees
Thefirst issue we addressis whether thetrial court should have ordered Joseph M. Haskins

to pay prejudgment interest on the $25,500 he erroneously paid himself for managing Capital
Developers.



Although, as we have stated, the trial court disallowed this fee and ruled that it be
reimbursed, the court did not require that Joseph M. Haskins also pay interest on the reimbursed
funds. Becausethetrial court failed to set forth findings of fact or conclusions of law underlyingits
denial of prejudgment interest, it isnot possiblefor usto know the basis of thetrial court’ sdecision.

Pursuant to Tenn. Code Ann. 8§ 47-14-123, prgudgment interest may be awarded “in
accordancewith the principlesof equity.” InMyintv. AllstateIns. Co., 970 S.W.2d 920, 927 (Tenn.
1998), the Tennessee Supreme Court further stated asfollowswith respect to atrial court’ sdecision
in that regard:

Anaward of prejudgment interest iswithin the sound discretion of the
trial court and the decision will not be disturbed by an appellate court
unlesstherecord revealsamanifest and pal pable abuse of discretion.
Thisstandard of review clearly veststhetrial court with considerable
deferencein the prejudgment interest decision. Generally stated, the
abuse of discretion standard does not authorize an appellate court to
merely substitute its judgment for that of the trial court. Thus, in
caseswheretheevidence supportsthetrial court’ sdecision, no abuse
of discretion isfound.

(Internal citations omitted).

Aswe have noted, Joseph M. Haskins did not pay himself the management feesin question
until 2003 and 2004. On April 14, 2005, Drew E. Haskins 111 filed a motion for a decision by the
trial court with respect to the propriety of these payments. Thismotion contained no prayer for relief
with respect to the payments. On July 13, 2005, Drew E. Haskins |11 filed amotion for clarification
and alternatively, to alter or amend judgment wherein he stated his belief that his motion of April
14, 2005, remained before the court and requested clarification as to whether that matter was
resolved and that an evidentiary hearing be set if the matter was still pending. This second motion
also contained no prayer for relief with respect to the payments.

Rule 8.01, Tenn. R. Civ. P., provides in pertinent part as follows:

A pleading which sets forth a claim for relief, whether an original
claim, counterclaim, cross-claim, or third-party claim, shall contain
(1) ashort and plain statement of the claim showing that the pleader
isentitled to relief, and (2) a demand for judgment for the relief the
pleader seeks. Relief in the dternative or of several different types
may be demanded.

(Emphasis added).

In Mitchell v. Mitchell, 876 S.W.2d 830 (Tenn. 1994), the Tennessee Supreme Court held
that prejudgment interest may be awarded even though not pled as special damages where such
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award is authorized under the prayer for general relief. However, if the relevant pleadingsfail to
include aprayer for either speciad relief or general relief, then an award of damagesisimproper. See
Mohnv. Graff, E1999-01015-COA-R3-CV, 2000 WL 705314 (Tenn. Ct. App. E.S,, filed April 25,
1994); see also GIBSON’ s SUITSIN CHANCERY, (8" ed. 2004)(stating at §15.03 that “[a]s arule, no
relief can be granted if none is demanded; and no relief will be granted inconsistent with that
demanded.”.

We have reviewed the record before us, and we can discern nothing in the pleadings which
might be construed to be arequest for damages with respect to the monies Joseph M. Haskins paid
himself in 2003 and 2004 for management of Capital Devel opers. Accordingly, we do not agreethat
it would have been proper to award interest upon those funds, and we do not find that the trial court
abused its discretion in denying such an award.

V. Date of Valuation of Estate’ sInterest in Capital Developers

The next issue we address is whether thetria court erred in ruling that the Estate’ sinterest
in Capital Developers should be determined as of July 18, 1996, rather than at the time of final
distribution in June 2005.

In its memorandum opinion and order entered June 21, 2005, the trial court ruled that the
Estate was entitled to receive the value of a one-third interest in Capital Developers as of July 18,
1996, three months after the date that Joseph M. Haskins was appointed executor of the Estate.
Joseph M. Haskins asserts that thisruling wasin error and that the Estate should have been allowed
its one-third share of the proceeds of Capital Devel opers to be determined based on its value at the
time of the final distribution in June 2005.

Joseph M. Haskins contends that he and the Estate continued to operate Capital Developers
asequal partnersafter July 18, 1996. He contendsthat heand Drew E. Haskins |11 treated the Estate
as an equal partner after the death of Drew E. Haskins, Jr., and that this was reflected on the
partnership’ s income and expense statements and on the partnership’ s tax returns which, between
1996 and 2000, were prepared and filed by Drew E. Haskins|11. Joseph M. Haskins also notes that
in his counterclaim Drew E. Haskins |11 aleged that he was the holder of only a one-third interest
in the partnership. Joseph M. Haskins arguesthat he and Drew E. Haskins 111 voluntarily dissolved
Capital Developers by not purchasing their father’ s interest in the partnership, as required by the
partnership agreement. The partnership agreement further providesthat in the event the partnership
isvoluntarily dissolved, “[t]he Partners shall continue to share the Operating Profits or Losses and
Capital Profits or Losses during the liquidation in the same proportions as before dissolution.”
Joseph M. Haskins notes that at no point duringtrial did Drew E. Haskins |11 argue that the Estate’s
interest in the partnership should be distributed as of July 18, 1996, and on December 30, 2002, the
trial court entered an order proposed by Drew E. Haskins|11 which statesin pertinent part asfollows:



Capital Developers Partnership is dissolved as a matter of law as of
July 18, 1996 due to the fact that no election was made by the
remaining partners to purchase the interest of the Estate of Drew E.
Haskins, Jr.in Capital Devel opersPartnership, pursuant to the Capital
Developers Partnership Agreement. From that date forward thereis
to be an accounting and pay out of the appropriate partnership
properties in the proportions for which the Capital Developers
Partnership Agreement provides, ... .

Joseph M. Haskins assertsthat paragraph 9 of the partnership agreement providesthat “[a]ll
alocations of ‘ Capital Profitsor Losses' ... shall be divided and borne equally among the Partners’
and defines* Capital Profitsor Losses’ to “include the net proceeds from asale of the Partnership’s
assets.” Joseph M. Haskins indicates that thislanguage entitles the Estate to one-third of all of the
partnership’s income and assets.

Joseph M. Haskins' assertion that Drew E. Haskins 11 treated the Estate as an equal partner
after the death of Drew E. Haskins, Jr., was addressed by thetrial court inits memorandum opinion
of June 21, 2005, as follows:

Drew Haskins, 111, testified that, as managing partner, after the death
of his father, he continued to recognize the Estate as an equal one-
third partner. Asmanaging partner, hetreated the[E]stateasan equal
one-third partner in filing tax returns and accountings. Joseph
Haskins contends that Drew Haskins, I, is estopped from now
contending that the Estate' sinterest islimited to the value as of July
18, 1996.

Although Joseph M. Haskins does not specifically argue on appeal that, because of Drew
Haskins |11’ s actions after the death of hisfather, Drew E. Haskins|I1 is estopped from denying that
the partnership continued with the Estate as an equal partner, we construe that to be his argument.
Thetria court regjected this estoppel argument under the evidence presented and applicable Georgia
law asfollows:

Joseph Haskins also contends that the partnership continued with the
decedent as a partner since by statute, the law of estoppel appliesto
partnerships in Georgia. O.C.G.A. 8 14-8-4(b). A party asserting
estoppel must establish factsto substantiate estoppel, such asconduct
amounting to false representation or concealment of material facts,
the intention or expectation that such conduct will be acted upon by
the other party, knowledge by the party to be estopped of the real
facts, and the party claming estoppel must establish lack of
knowledge of thetruefacts, reliance upon the conduct of the party to
be estopped, and action based thereon of such character asto change
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itsposition prejudicially. Hornev. Exum, 419 S.E.2d 147 (Ga. App.
1972). The elements of estoppel are not established by the evidence
in this case.

Our review of the record compels us to agree with the trial court’s conclusion that the
elements of estoppel were not established in this case. Joseph M. Haskins references no evidence
or authority which negatesthetrial court’sruling in thisregard. Therefore, we find no merit in the
his argument that because of the treatment accorded the Estate by Drew E. Haskins Il the
partnership continued with the Estate as an equal partner. Further, Joseph M. Haskins presents no
authority in support of his argument that the surviving partners failure to purchase the interest of
Drew E. Haskins, Jr., constituted a voluntary dissolution of the partnership. “The voluntary
dissolution of a partnership must be proved by evidence showing not only that the parties mutually
agreed to dissolve it but that they performed acts in accordance with their mutual agreement for
dissolution.” 59A AM. Jur. 2d Partnership 8551. We do not agree that the surviving partners
neglect to purchase the interest of their father showed a mutual agreement to dissolve Capital
Developers, and Joseph M. Haskins presents no authority to the contrary. Further, Joseph M.
Haskins presentsno evidencethat heand Drew E. Haskins| 11 performed any actsin accordancewith
amutual agreement for dissolution and, therefore, it is our determination that he has failed to meet
his burden of proof as to thisissue. Finally, Drew E. Haskins I1I’s argument that the trial court’s
order of December 30, 2002, required that the Estate receive a one-third share of the partnership
assetsavailableat final distribution ignoresthefact that the Estate was no longer apartner after July
18, 1996, the partnership having been dissolved as a matter of law upon that date. For all of these
reasons, we find no merit in Joseph M. Haskins' argument that the trial court erred initsruling on
thisissue.

VI. The New Lease

Thenextissueweaddressiswhether thetrial court erredinupholdingand enforcingthelease
between Capital Developers and Capital Bank which was negotiated and executed by Joseph M.
Haskins after he elected himself managing partner of Capital Developers in August of 2000.

Three |ease agreements between Capital Developers and Capital Bank were in evidence at
thetria of thiscase on October 12, 2005 - the original |ease agreement between those two entities,
the first amendment to the original lease (designated “L ease Modification Agreement #1), and the
second amendment to the original lease (designated “ Second Amendment to Lease Agreement”).
The original lease provided for aleaseterm of 10 yearsfrom May 1, 1986, through April 30, 1996.
Lease Modification Agreement #1 extended the original leasefor an additional fiveyears, from May
1, 1996, through April 30, 2001, and provided that at the expiration of this five-year term, Capital
Bank was entitled to again extend the lease for five years. However, upon expiration of Lease
Modification Agreement #1, Capital Bank chose not to exercise that option. Instead, Capital Bank
agreed to a year-to-year lease as provided in the Second Amendment to Lease Agreement. Joseph
M. Haskinstestified in this regard as follows:



Q Were there any negotiations with regard to the bank continuing to
occupy thereal [e]state?

A There were.
Q Tell us about those negotiations.

A They did not want to renew for thefive-year period. They wanted
to go to year to year.

Q Just part of your negotiations when this devel oped?

A Yes. Inreturn for going to ayear-to-year lease, they were willing
to increase the rent yearly instead of lock it in for five years. That
was the lease that we went with, which has actually earned the
partnership more money than if we would have gone on the five-year
lease.

QAll right, sir. Y ou said the rent wasincreased. Do you know how
much the rent increase was?

A Yes. It was over $1000 per month, over 10 percent. | think it was
8880, up to 9930.

Drew E. Haskins 11 testified that when the original |ease was set up, the amount of rent to
be paid each month was “pegged to a standard that would change with inflation over time, so that
the future rents would all reflect, in effect, the terms of the original lease. The amount would not
change up or down. It would adjust for inflation.” The standard that was chosen to accomplish this
was the consumer price index. However, Drew E. Haskins Il contends that the “CPIU” or
“Consumer PriceIndex for All Urban Consumers,” was chosen when the original |ease was entered
into and should have been used in cal cul ating the amount of rent due under the Second Amendment
to Lease while Joseph M. Haskins contends that the “ CPIW” or “Consumer Price Index for Urban
Wage Earners and Clerical Workers’ was the standard under the original lease and was the proper
standard under the Second Amendment to Lease Agreement. Theparties’ disagreement asto which
standard should apply wasreflected in correspondence between them as discussed bel ow, and Drew
E. Haskins Il argues that a larger amount of money would have been realized had Joseph M.
Haskins used the CPIU rather than the CPIW.
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In its memorandum opinion incorporated into itsfinal order of November 14, 2005, thetrial
court ruled as follows:

Ontheissue of theamendment to the lease that was negotiated by Dr.
Joseph Haskins and which is designated as [ Second Amendment to
Lease Agreement] ..., the Court finds that the original lease and
[Lease Modification Agreement #1], that the origina lease by its
terms had expired without being renewed or the option to extend
renewed; and therefore, there was, in fact, no lease between Capital
Developers and Capital Bank; and that Dr. Joseph Haskins, in fact,
negotiated anew lease. He did that on behalf of the partners.

That new lease, in fact, through [the Second Amendment to Lease
Agreement] incorporated terms from the original lease and [Lease
Modification #1], but in fact and in law it wasanew lease. Thereis
no evidencethe Court findsthat it was not reasonabl e or that therents
that were set out in this new lease were not reasonable. The Courtis
not going to allow or require any reimbursement by Dr. Joseph
Haskinsfor thedifferencein what would have been allowed under the
original lease in terms of rent and what is paid under the [ Second
Amendment to Lease Agreement].

Drew E. Haskins Ill argues that the trial court erred in approving Joseph M. Haskins
negotiation of the Second Amendment to Lease Agreement and contends that this lease was
unenforceable. In support of hisargument, Drew E. Haskins |11 notesthat thetria court previousy
ruled that Capital Developers should have been valued as of July 18, 1996, and that he and his
brother held equal shares after that date. Drew E. Haskins |11 maintains that after July 18, 1996,
Joseph M. Haskins could not claim control of the Estate’ sinterest in the partnership and therefore,
lacked authority to enter into the lease based upon a controlling interest in the partnership. Further,
Drew E. Haskins |11 notes that he did not sign the new lease as required by the following provision
of the partnership agreement:

Contracts. All contracts or commitments in connection with the
Partnership and any contract of sale, deed, mortgage or lease
concerning the Partnership or any part thereof must be signed by all
of the Partnersin order to bevalid and binding upon the Partnership.

Even assuming, for the reasons stated by Drew E. Haskins 111, that the Second Amendment
to Lease Agreement constituted a voidable contract, it does not follow that this agreement did not
subsequently bind the partnership. It iswell established in this state and el sewhere that avoidable
contract may beratified by either the action or non-action of a party, as we acknowledged in Valley
Fidelity Bank and Trust Co. v. Cain Partnership, Ltd., 738 S.W.2d 638, 639-40 (Tenn. Ct. App.
1987):
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A voidable contract is subject to ratification. Hinton v. Robinson, 51
Tenn. App. 1, 364 SW.2d 97 (1962), and ratification can be
described as “confirmation after conduct” manifested by acts or
statements. Osborne Co. v. Baker, et al., 35 Tenn. App. 300, 245
SW.2d 419 (1951); Bagley & Co. v. Union-Buffalo Mills Co., 9
Tenn. App. 63 (1928). Silence can amount to aratification where a
party with knowledge of the transaction failsfor areasonabletimeto
protest or dissent. McClure v. Evarston and Mottley, 82 Tenn. 495
(1884). However, there can be no ratification unless a party is
informed of the facts necessary to form an opinion. Trotter v.
Peterson, 166 Tenn. 142, 60 S.\W.2d 149 (1933); Wagner v. Frazier,
712 SW.2d 109 (Tenn. App. 1986).

Therecord showsthat on May 30, 2001, Joseph M. Haskins sent thefollowing letter to Drew
E. Haskins Il regarding the Second Amendment to Lease Agreement:

Dear Drew,

Capital Bank did not exerciseits 5 yr. lease option. Instead the real
estate committee has asked the lease beamended for 1 yr. with4 1 yr.
options. Each year therent will adjust with the CPI-U? as defined in
the lease. Enclosed is a copy of the correspondence from Capital
Bank, dated April 30, 2001, regarding Amendment of the Lease
between Capital Developers and Capital Bank. Also enclosed is a
copy of Capital Bank’s calculations of the lease payments.

| intend to accept the amended term of the lease on behalf of Capital
Developers. If you have any comments, please let me know.

Sincerely,
Joe Haskins
Managing Partner of Capital
Developers
On June 1, 2001, the Second Amendment to Lease Agreement was signed by Joseph M.
Haskins as managing partner of Capital Developersand by JamesD. Flowersas president of Capital
Bank. On that same date Joseph M. Haskins mailed the following letter to Drew E. Haskins I11:

Dear Drew,

2 This letter erroneously stated that rent will be adjusted pursuant to “the CPI-U”. In fact, Joseph M. Haskins
adjusted rent pursuant to the CPI-W, as shown by his testimony and other evidence.
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Enclosed is a Second Amendment to the Lease between Capital
Deveopersand Capital Bank extending theterms of theleasefor one
year with an option to extend the term for up to four additional terms
of one year each and increasing the rent from $8820 to $9930. As
Managing Partner of Capital Developers, | have entered into the
Second Amendment. Please let me know if you have any questions
regarding the enclosed document.

Sincerdly,
Joe Haskins

Although this evidence indicates that Drew E. Haskins |11 was provided with a copy of the
Second Amendment to Lease and was requested to submit comments, Joseph M. Haskins testified
that at no time did Drew E. Haskins 111 object to the Second Amendment to Lease Agreement.

The following letter dated June 13, 2001, was also mailed to Drew Haskins II1 after he
guestioned Joseph M. Haskins about the method used to calculate rent due from Capital Bank:

Drew,

Y ou are correct that we used March 2001 and not April 2001 for our
calculations. March was used since April was not available at the
time of renewal. Other than this point, your letter was totally
incorrect and makes me question the competence of the prior
management. A review of the file shows that you made the same
mistake when the lease was renewed previously and Mr. Coe had to
correct you.

Enclosed isacopy of section 2.2 of thelease. Obviously, CPI-W not
CPI-U isto be used for the calculation. Also, enclosed isthe CPI-W
extracted on May 1%, the date of lease renewal.
Sincerely,
Joe Haskins
Managing Partner
Drew E. Haskins Il responded to this letter by letter dated June 19, 2001, which stated as

follows:

Re: letter dated 6/13/01 regarding Capital Bank’ srental rate
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Dear Joe,

It is evident from your letter that confusion still exists regarding the
calculation of the new rental rate for Capital Bank’s lease of the
Ringgold property. Let me clarify this matter, asit isreally not that
complex.

First note that neither the full CPI, nor CPI-W have anything to do
with thecalculation. Although section 2.2 of the lease referencesthe
CPI-W (Urban Wage Earnersand Clerical Workers), please note that
thisisaroutine “boiler plate” clause included in many leases which
goeson to state“ or any ... substitute index appropriately adjusted.”

At the initial agreement in 1986 to execute this lease, al parties
agreed to use the CPI-U asthe actual baselineindex. (I think either
the bank attorney or accountants, but not me, recommended it.)
Therefore, the CPI-U value for April 1986 of 108.6 was tied to the
initial rental rate of $6,250. Y our review will notethat since 1986 all
rental payments and rate adjustments have been calculated using this
base line CPI-U value of 108.6. This vaue is not found in March
1986 of either the full CPI or the CPI-W. | am still unclear asto why
you think the base index of 108.6 and its repeated use rel ate to either
the full CPI or CPI-W. They never have. Your consultant should
have realized his error immediately when he tried to verify the 108.6
index value on the CPI or CPI-W charts.

Y ou are partially correct in noting that on aprior occasion | too was
not supplied CPI-U values, so my initial calculationswereincorrect.
However, when | discovered the error | immediately sent Mr. Coe a
letter noting the corrected rental rate as recalculated per the CPI-U
index. The point being, we were all working together to obtain the
correct numbers (based on the CPI-U index of 108.6). | hopethat is
the case now.

Again: 108.6/176.9 equals $6250/new rent
New rate = $10,180.70902 or $10,180.71

Theissue of rounding the rent down to the nearest $5 was a courtesy
that | offered the Bank, so that the monthly check would not haveto
be written for an odd amount. That was not part of the lease but
viewed as reasonable by both Dad and me. Y ou can elect to do that
if you wish or you can have the Bank pay the full amount.
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This should clarify the details for you. If this does not ease your
mind, please contact me.

Sincerdly,
Drew Haskins I, MD

Although by this letter, Joseph M. Haskins disputed the appropriate method of calculating
rent under the Second Amendment to Lease Agreement, Drew Haskins |11 did not contend that the
new |lease was unenforceable or protest the circumstances under which it was entered into. On the
contrary, theletter confirmed Drew E. Haskins 11’ s acceptance of the Second Amendment to Lease
Agreement inthat Drew E. Haskins|l1 attempted to dispel confusion regarding “the new rental rate”
and advised that Joseph M. Haskins might elect to either allow Capital Bank to round the rent down
to the nearest five dollars or have them pay the full amount. Rather than asserting the invalidity of
the new lease, Drew E. Haskins 111 suggested optional means of enforcing it.

It is our determination that Drew E. Haskins,l 11’ sfailure to protest the Second Amendment
to Lease within a reasonable time of its execution resulted in its ratification, notwithstanding his
argument that the Joseph M. Haskins negotiated the |ease without proper authority.

VII. Award of I nterest to the Estate

The next issue we address is whether the trial court erred in awarding interest to the Estate
onitsshare of Capital Developers up to the date of disbursal of the monies, rather than the date the
funds were paid into the office of the clerk and master.

The funds from the sale of Capital Developers were paid into the office of the clerk and
master on June 1, 2004. Initsfina order of November 14, 2005, the trial court decreed that, for its
interest in Capital Developers as of July 18, 1996, the Estate be paid $236,000, plus interest at ten
per cent per annum from July 18, 1996, to the date the funds were disbursed by the court. Drew E.
Haskins 111 contends that the trial court should not have awarded interest to the Estate beyond June
1, 2004, which was the date the sal e proceeds were deposited in the clerk and master’ s office. We

agree.

Rule 67.02, Tenn. R. Civ. P., authorizes a court to order that funds which are the subject of
litigation be deposited in the court subject to the court’ s further orders. Rule 67.03, Tenn. R. Civ.
P., further provides that “[u]pon making a deposit in court a party shall not be liable for further
interest on the sum deposited.”
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Joseph M. Haskins notes that the trial court’s unchallenged ruling in its memorandum
opinion and order of June 21, 2005, recognized that the Estate’ sinterest in Capital Developerswas
controlled by Georgialaw. Heinsiststhat Georgialaw, codified asfollowsat O.C.G.A. § 14-8-42,
supports the trial court’s award of interest to the Estate up to the date of distribution of the
partnership sale proceeds.

When any partner withdraws or dies, and the business is continued
under any of the conditions set forth in subsection (a) of Code Section
14-8-41 or paragraph (2) of subsection (b) of Code Section 14-8-38,
without any settlement of accounts as between thewithdrawn partner
or thelegal representative of the estate of a deceased partner and the
persons or partnership continuing the business, unless otherwise
agreed:

(1) Such persons or partnership shall obtain the discharge of the
withdrawn partner or the legal representative of the estate of the
deceased partner, or appropriately hold him harmlessfrom all present
or future partnership liabilities, and shall ascertain the value of his
interest at the date of dissolution; and

(2) Thewithdrawn partner or legal representative of the estate of the
deceased partner shall receiveasan ordinary creditor an amount equal
to the value of hisinterest in the dissolved partnership with interest,
or, a hisoption, in lieu of interest, the profits attributable to the use
of hisright in the property on the dissolved partnership, provided that
the creditors of the dissolved partnership as against the separate
creditors, or the representative of the withdrawn or deceased partner,
shall have priority on any claim arising under this Code section, as
provided by subsection (d) of Code Section 14-8-41.

(Emphasis added).

While this statute doesindicate that the estate of a deceased partner is entitled to interest on
funds constituting his share of a dissolved partnership, it does not indicate that liability for interest
shall continueto increase even after such funds have been deposited to the court registry. AsJoseph
M. Haskinscorrectly stated in hisbrief, “theissueis not whether interest should have been awarded,
but how long such interest should accrue.” The cited statute does not address that issue in any way
whatsoever.

InVooysv. Turner, 49 SW.3d 318, 325-26 (Tenn. Ct. App. 2001), we summarized the effect
of Tenn. R. App. P. 67 asfollows:
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Rule 67, then, governs deposits made pending determination by the
trial court of the right to the property or money. See Tenn. R. Civ. P.
1 (rules apply in circuit and chancery courts). Inthat situation, Rule
67.03's initial condition that it applies only to money deposited “to
abide the result of any legal proceeding” means “to wait for.” See
BLACK’sLAw DICTIONARY at 7 (6™ ed. 1990). Thus, that sentence of
Rule 67.03 which relieves a depositing party of interest can only
apply to any pre-judgment interest which may be awarded by thetrial
court when it decides who is entitled to the money or property
deposited. Thisprovisionisintended to encouragevoluntary deposits
under Rule 67.01 and to lessen costs to the depositor under Rule
67.02.

In the instant matter, the trial court did not decree what portion of the sales proceeds the
Estatewasentitled to until entry of thefinal order of November 14, 2005, and, abiding that decision,
Drew E. Haskins |11 was relieved of paying interest on the monies he deposited in the office of the
clerk and master. Therefore, thetrial court erred in awarding interest beyond the date the fundswere
paid into the office of the clerk and master.

VIII. Attorney’s Fees and Expenses

Thefina issueweaddressiswhether thetrial court erredin failingto award Drew E. Haskins
[l reimbursement of attorney’s fees, costs, and expenses. He asserts that such an award was
supported by the partnership agreements for both Capital Developers and the Plaza partnership
which contained provisions allowing apartner indemnification and/or reimbursement of expenses.
He maintains that he was the prevailing party in this case in that, 1) he successfully purchased and
now owns both partnerships; 2) thetrial court denied Joseph M. Haskins' attempt to void the sale
of the partnerships; 3) thetria court found no merit in Joseph M. Haskins alegationsthat Drew E.
Haskins 11 wrongfully paid himself management fees for management of Capital Developers and
denied Joseph M. Haskins' request that Drew E. Haskins |11 be expelled from the partnership and
that the partnership be dissolved upon that ground; and 4) the trial court agreed with Drew E.
Haskins 11I's claim that Joseph M. Haskins wrongfully paid himself management fees. While we
do not agreethat thetrial court erred in denying Drew E. Haskins 111 attorney’ s fees, expenses, and
costs requested in connection with his purchase of the partnership and successful opposition to the
attempt to void the sale, we do believe hewas entitled to such fees, expenses, and costsincurred with
respect totheother matterslisted becausethey wereincurred in connection with partnership business
while he was acting as managing partner.

The Tennessee Supreme Court recently restated the law in this state regarding the recovery
of attorney’sfeesin Taylor v. Fezell, 158 S.W.3d 352, 359 (Tenn. 2005), as follows:

In Tennessee, courts follow the American Rule, which provides that
litigants must pay their own attorney’ sfeesunlessthereisastatute or
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contractual provision providing otherwise. Sate v. Brown &
Williamson Tobacco Corp., 18 S.\W.3d 186, 194 (Tenn. 2000). “The
allowance of attorney’s fees is largely in the discretion of the trial
court, and the appellate court will not interfere except upon ashowing
of abuse of that discretion.” Aaron v. Aaron, 909 S.W.2d 408, 411
(Tenn. 1995).

Theindemnification clause of the Capital Devel opers partnership agreement relied upon by
Drew E. Haskins Il in support of his request for attorney’ s fees states in pertinent part as follows:

The partnership shall indemnify and hold the Managing Partner
harmless from and against any claim, demand or liability incurred by
him in connection with the business of the Partnership, provided that
theactsor omissionsfrom which the claim, demand, or liability arose
were performed or committed in the good faith belief that the
M anaging Partner was acting within the scope of hisauthority andin
the best interest of the Partnership and that he was not grossly
negligent or guilty of intentional misconduct.

Drew E. Haskins I11 also relies upon a provision of the Plaza partnership agreement which
statesin pertinent part that “[t]he Partners shall be reimbursed by the Partnership for al reasonable
out-of -pocket expensesincurred by the Partnersin connection with the conduct of the affairs of the
Partnership.”

The language of the above referenced provision of the Capital Developers partnership
agreement only calls for indemnification with regard to acts or omissions performed or committed
by the managing partner “in the good faith belief that he was acting within the scope of his
authority.” Further, the referenced language of the Plaza partnership agreement only requires
reimbursement of expenses*incurred by Partnersin connection with the conduct of the affairs of the
Partnership.” We do not agree that either of these provisions dictated that Drew E. Haskins 111 be
awarded attorney’ s fees and expenses because he was successful in purchasing the partnerships or
because Joseph M. Haskins' attempt to void thesalefailed. Drew E. Haskins| 1’ ssuccessful bid for
the partnerships was primarily attributable to the fact that he offered more money than did his
competition, and in purchasing the partnerships and opposing Joseph M. Haskins' actionto void the
sale, he acted in his own behalf and was not acting within the scope of his authority as managing
partner or in connection with the conduct of the affairs of the partnership. Accordingly, we do not
agreethat the partnership agreements supported an award of feesand expensesfor those matters, nor
do wefindthat therecord otherwise supportsafinding that thetrial court abused itsdiscretionin that
regard.

However, the expenses and feesincurred by Drew E. Haskins|11 in defense of his payment

of management fees to himself, against the attempt to expel him and in his efforts to recover on
behalf of the partnership management feesthat Joseph M. Haskinswrongfully received did constitute
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liabilitiesincurred by Drew E. Haskins 111 in connection with the business of the partnership while
acting within the scope of his authority as managing partner. Therefore, we agree that the
partnership agreement requires that Drew E. Haskins |1l be awarded attorney’s fees, costs, and
expenses incurred by him in regard to these latter matters, and it is our determination that the trial
court’s denial of such was error.

I X. Conclusion

Based upon our findings stated herein, we affirm: the trial court’s denia of prejudgment
interest on the management fees reimbursed by Joseph M. Haskins; the trial court’s ruling that the
Estate should haveitsinterest determined as of July 18, 1996; and thetrial court’ sruling upholding
and enforcing the Second Amendment to L ease Agreement executed June 1, 2001. Wereversethe
trial court’saward of interest on the Estate’ s share of proceeds from the sale of Capital Developers
beyond the date such proceeds were deposited in the clerk and master’s office. We affirm in part
and reverse in part the trial court’s denial of Drew E. Haskins |11’ s request for reimbursement of
attorney’ s fees, costs, and expenses, and we remand to the tria court for further proof regarding
attorney’ sfees, costs, and expensesdue Drew E. Haskins|l1, asset forth herein. Costsof appeal are
assessed to the parties equally.

SHARON G. LEE, JUDGE
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